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Background of the Invention 

1 . Field of the Invention 

[0001] The invention pertains generally to knowledge management tools, and more 

particularly to an integrated computer-based system for capturing and managing legal 
knowledge in making an assessment of the strengths and weaknesses of a lawsuit. 

2. Description of the Related Art 

[0002] Litigation, even relatively simple litigation, is complicated and, as a result, 

expensive. Because of the complexity and the overall vagaries of litigation, skilled 
lawyers must be used to make many judgment calls during the course of the case. The 
reliability of the judgment calls relies on both the amount of relevant data gathered and 
the experience level of the lawyer. But both gathering more data and using more 
experienced lawyers increase costs. While this may be acceptable if litigation is 
infrequent, and thus creates a low overhead burden, or in unusual areas, it becomes 
difficult when litigation volumes increase, particularity in relatively repetitive situations. 
In those situations defendants, typically large corporations, begin investigating alternate 
fee arrangements. However, it is difficult balancing risk between the client and the 
lawyers. And it is especially difficult because this is usually done very early in the case. 
To even gather enough information to start to make more reasoned decisions may be 
expensive itself. 

[0003] Many articles have been written on topic. One is "Alternative Fees for Litigation: 

Improved Control and Higher Value" by James D. Shopper and Gardner G. Courson, 
published in ACCA Docket (May 2000). The article illustrates a flowchart used for early 
case assessment in employment litigation, a very large litigation area in large 
corporations. The flowchart is reproduced as Figures 1 A and IB. The flowchart 
basically describes and outlines the pre-trial steps performed in employment litigation. 
While this is helpful, as noted above, large costs are often incurred in this process, due to 
the amount of data to be collected coupled with the requirement that much of it must be 
directly handled, managed and/or reviewed by skilled, and thus expensive, lawyers. 
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[0004] Thus it is desirable to reduce the costs of gathering the information and assessing 

a case but at the same time not lose any of the knowledge provided by the skilled lawyers. 

Summary of the Invention 
[0005] In order to analyze a lawsuit quickly and in a cost-effective manner, an early case 

assessment tool has been developed. This tool is designed to achieve the following goals: 
cost savings, better results, increased client satisfaction, better litigation management, and 
more efficient lawyering. 
[0006] Initially, the tool assists counsel to efficiently identify business problems and 

legal issues; develop the components of an early case assessment; and properly define 
goals, potential outcomes, and a successful conclusion. 
[0007] The tool provides counsel with a data collection mechanism. This mechanism 

guides counsel through various steps in the litigation process and directs counsel and/or 
legal assistants to determine what information is required to reach the stated goals. For 
example, the tool provides a "Discovery Generator" that is available to capture counsel's 
potential discovery requests, which are normally thought of during the process of 
reviewing documents and then forgotten or lost. These potential discovery requests are 
captured and stored. Later, when discovery requests are called for, the tool provides links 
to existing document and form production tools for facilitated production of discovery, 
such as Interrogatories or Requests for Production. Links to these document and form 
production tools are available at various steps in the use of the tool. 
[0008] A tool according to the invention also can inform the user of the percentage of 

progress of the required information that has been entered. In this way, the user may 
identify at what point an assessment of the case may be made with confidence. If 
insufficient information to allow the user to make an early case assessment with 
confidence has been gathered, this lack of information is reflected in a percentage metric 
provided by the tools. 

[0009] The tool also may interface with third-party databases to obtain expert research or 

advice on specific disciplines, such as medical research, juror profiles and certain 
scientific data. Additionally, the tool stores this information and makes it easily 
accessible for the following analytical aspects of the tool. 
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The tool also provides an analytical framework that captures the judgment of 
seasoned practitioners to provide a comprehensive analysis of the legal, factual, and 
business aspects of the lawsuit. The tool provides methodologies that quantify what have 
traditionally been anecdotal or subjective analyses through the use of weighted measuring 
schemes. 

These measuring schemes are incorporated into steps that are designed to assist 
counsel to make a factual assessment, a legal assessment, a staffing assessment, a 
business assessment, and a budget assessment of the lawsuit. The tool provides a 
decision tree structure underlying the various steps of the methodology activated by 
user's answers to yes/no queries to further aid in both the capture and analysis of 
information. 

Additionally, the tool directs counsel to assign values to reflect the importance of 
various aspects of the litigation. Based on (1) the values that are assigned, (2) counsel's 
assessment of the particular aspect of the litigation which is captured through the yes/no 
queries mentioned above, and (3) statistical assessments of likely outcomes based on 
historical records of previously captured information and analogous assessments, the tool 
provides counsel with suggested paths forward. 

This process will occur on both a step by step basis as well as with an overall 
assessment of the case. Through this multi-step process, counsel, in cooperation with the 
client, analyze the strengths and weaknesses of the case and determines the appropriate 
path forward. This process is conducted in cooperation with other counsel involved in 
the case in order to reduce costs and to promote efficiency. 

Finally, by making the above assessments counsel will be able to present an 
informed conclusion to the client. Counsel will present a detailed analysis of each 
assessment, review the strengths and weaknesses of the case, and make recommendations 
for a path forward. 

Because of the automated nature of the tool, lower skilled individuals, thus less 
expensive individuals, can use the tool. This decreases overall cost, with the structure 
and analysis incorporated in the tool maintaining the desired level of skilled review. 
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BRIEF DESCRIPTION OF THE DRAWINGS 

Figures 1 A and IB show a prior art flowchart capturing the methodology involved 
in making an early case assessment of an employment lawsuit. 

Figure 2 is a block diagram of an exemplary computer system for operating a tool 
according to the preferred embodiment. 

Figure 3 shows an example of the initial screen interface from which a user may 
select a matter for developing an early case assessment. 

Figure 4 shows an example screen interface displaying both basic information 
about the case and providing links to allow a user systematically to conduct the early case 
assessment. 

Figures 5 to 31 show example screen interfaces for performing early tasks and 

gathering related data. 

Figures 32 to 83 show example screen interfaces for indicating proof points 

relevant to analysis of the case. 

Figures 84 to 95 show example screen interfaces for gathering damage related 

information. 

Figs. 96 to 97 show example screen interfaces for relevant person or party 
information collection. 

Figure 98 shows an example screen interface for document collection. 

Figures 99 and 100 show example interfaces for collection and generation of 
discovery questions and materials. 
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Detailed Description of the Preferred Embodiments 

Referring now to Figures 1 A and IB, the prior art flowchart for the general flow 
and operation of employment litigation prior to actual trial is illustrated. It will not be 
reviewed in any great detail as it is readily understandable by merely reviewing the 
Figures, but it is also very clear from many of the required steps that a great deal of labor 
is required to gather the data and a great deal of skill is required to make any 
determinations and evaluations that are necessary. 

Figure 2 illustrates an exemplary computer system for operating a tool according 
to the present invention. A server 200 is connected to a network 202. Storage 204 is 
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connected to the server 200 to provide storage space for the programs and data. A series 
of workstations 206 are connected to the network 202 to communicate with the server 
200. Also, of course, a printer 208 is connected to the network 202 to provide hard copy 
output. In the preferred embodiment the actual tool runs as a series of Java applications 
loaded from the server 200 by certain runtime pieces that are installed locally on the 
workstation 206. The workstation 206 runtime package references a particular IP address 
dedicated to the server 200 and from there downloads and executes Java applets to 
perform the desired functions. It is of course fully understood that this particular Java 
implementation and the client/server orientation is exemplary and numerous other 
languages and application locations could be used. For example, it would be common to 
do a more fully featured client application on the workstation 206, which would then 
have a backend interface into a database running in the server 200. 
[00028] Referring then to Figure 3, the initial screen shot or interface 300 of a tool 

according to the preferred embodiment is shown. A series of case styles 302 are 
illustrated and selectable by the user. When a case is selected, the overview screen shot 
304 of Figure 4 is presented. As can be seen, this screen 304 provides overview 
information on the particular case, such as the parties, the type of case, and so on. 
Certain docketing or date information and task information is also presented. A list of 
other information, such as proof point information, could also be included for summary 
review. The task information list allows quick review of task status. It is further noted 
that on the right-hand side of the screen 304 are three boxes that indicate percentage 
complete 306, reliability 308 and recommendation 310. The percentage complete 306 
value is an indication of how much of the actual data that needs to be collected for the 
particular case has been obtained. The reliability 308 value is an indication based on the 
data that has been collected of the reliability of a particular recommendation presented in 
the recommendation 3 1 0 value. As more data is collected, a) the percentage completion 
306 value will go up and b) the reliability 308 value will go up. However, they are not 
necessarily linear. There may be certain facts or data which are particularly more 
relevant toward the reliability rating and therefore the two are independent values. In 
addition, and not shown, certain facts or data may be extremely important and markers or 
indicators to indicate such facts or data may also be provided on this overview screen 304. 
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The third box is the recommendation 3 1 0 value. This is based on the analysis of the 
collected data and case history review of similar cases and provides a recommendation as 
to the assessment and procedure for the particular case. This is described in more detail 
below. In the indicated value it says "Go to Trial." Other options are, of course, dismiss, 
settle, and so on as common in employment litigation in the illustrated example. 
[00029] It is, of course, necessary to enter data and that is done by going to a task screen 

312 shown in Figure 5. In the left hand column of the illustrated screen 312 it is noted 
that there are a series of tasks which need to be performed, including review of the 
complaint; doing a venue and business analysis; issuing a FOIA request; requesting other 
agency documentation; doing a locus determination; a court admission evaluation; 
analysis of the local rules; any legal research necessary; an early evaluation of the 
discovery; a jury venire; removal analysis, which will be discussed in more detail below; 
responsive pleading requirements, which is also discussed in more detail below; transfer 
analysis and early case assessment. Each of these are task and data gathering steps to 
help develop recommendations. The actual data gathered is used in a weighted manner to 
help determine the recommendation. The actual weighting values are based on 
assessments of criticality for each particular response as determined by skilled and 
experienced lawyers in the field. 
[00030] In the lower left corner is a status block. This block is provided for each data 

entry screen to indicate the status of the particular data entry. In the illustrated 
embodiment of Figure 5, a status of "In Progress" is shown, with this reflected on the 
overview of Figure 4. Other selectable options include completed, on hold and not 
started. Checkboxes are available for both users and reviewers, and could also include 
both inside and outside counsel positions. Further, a date entry field could be provided to 
show expected completion date, which could also be reflected to the overview screen 304. 
By using this status block and providing the information to the overview screen 304, 
status of the data entry process can be kept and easily reviewed. 
[00031] Figures 6-10 are screen shots illustrating the venue/business analysis questions. 

As can be seen, there are a series of questions relevant to determining venue for the 
particular case and doing a business analysis to see the business factors of the case. As to 
each particular question, an assessment value is provided as shown in Figure 10. For 
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example, particular assessments are such as strongly favors defendant, favors defendant, 
no effect, favors plaintiff and strongly favors plaintiff. These assessments are then 
weighting values that are entered for each particular question. The result of the 
assessment and weight value factoring is used to help calculate recommendations 
provided by the tool. A recommendation could be presented, but is not shown in the 
exemplary embodiment. Generally, this particular set of questions would be entered by a 
lawyer, rather than a legal assistant, as generally some experience is required for these 
particular questions. 

[00032] The screen shots of Figures 1 1 to 1 8 are exemplary of screens that are used to 

obtain the data necessary for other particular tasks indicated in the task list. Most of 
these particular tasks shown between Figures 1 1 and 18 would readily be done by legal 
assistant and/or a lawyer. With respect to the need for local counsel shown in Figure 1 4, 
in certain embodiments the tool can link to other programs and databases to assist in 
selecting and retaining local counsel. 

[00033] Figures 1 9 through 22 illustrate the exemplary screens used for the removal 

analysis. For example, there are questions as to whether it was a state or federal court 
filing, and if it was a state court filing, if there was a basis for removal, what type of 
jurisdiction and so on. Further, there are a series of decision points that must also be 
made and these are selected from a list as shown in Figure 22, which can include strongly 
favors removal, favors removal, no effect in removal, favors remaining in state and 
strongly favors remaining in state. Again, these particular selections of the decision 
values are used in a weighting analysis to determine whether to provide the removal 
recommendation. It is further noted that under each particular category of decision is an 
analysis block so that the user can indicate the particular thought process used to develop 
the particular indicated decision. This allows review by more experienced parties, 
associates or more skilled partners for example, without requiring the actual in person 
presence of the particular user that entered the data. 
[00034] It is noted on Figure 21 that a recommendation value is provided. It is understood 

that the particular data is entered as described above. Each of the data values includes a 
particular value which is then used in a weighted analysis as derived by an experienced 
lawyer. Using screens not shown, experienced lawyers provide weighting factors for 
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each particular data value. The weighting values are then combined to form a score, 
which is then translated into a recommendation. Again, experienced lawyers would 
select the scores for each particular recommendation. In some embodiments of the tool 
the data values are compared with prior cases and a correlation is done. This correlation 
then provides a recommendation, which can be combined with the score-based 
recommendation or provided separately. In more complicated situations, such as the full 
case recommendation shown in Figure 4, the individual recommendations and other data 
points are matched against a statistical decision tree, providing a recommendation for 
those cases. The statistical decision tree is developed with prior case results and/or input 
from experienced lawyers. In other alternatives for both the simpler and more complex 
situations, various machine learning techniques can be used, with complementary 
techniques used to provide the recommendations. Examples include supervised feedback 
learning via an N-dimensional hyperplane classifier, a variation on the ID3 algorithm of 
Quinlan, self organizing mapping techniques according to Teuvo Kohonen and other 
neural network techniques. The particular data collected from the user may vary by the 
particular techniques used to ensure convergence, but all data would be similar to that 
illustrated herein. 

[00035] Based on the results of the weighted analysis and review or comparison to 

similarly situated cases, a recommendation is provided by the tool. In the illustration of 
Figure 21 , the recommendation is to Remove. Although not shown in Figure 21, it would 
also be appropriate to include the percentage values of data collection and reliability to go 
with the particular recommendation value to allow a quicker evaluation of the 
recommendation value. 

[00036] Figures 23-28 are exemplary screen shots of the responsive pleading task. In this 

instance, the decision to be made is to answer, dismiss or move for a more definite 
statement. Within the right-hand side of each of the screen shots are percent complete, 
reliability and recommendation values. Also shown in Figure 23 are the determinations 
necessary to develop the recommendation. A series of questions are provided with entry 
locations to determine the amount of time and/or dollars necessary to perform the 
indicated task. These time and/or dollar values are then used to develop an approximate 
cost for an answer. It is noted that an answer is always accepted by the court and 



8 

C:\Documen* ml S«.i ngS Mccl.venna.COUNSEL.P\Local SeningsWerapor^y Interne, Fi.esVOLK85U 5 04002US P«em Applieaion.doc 



[00037] 



[00038] 



[00039] 



therefore there is no need to do an analysis on the probability of success. Figure 26, on 
the other hand, shows a motion to dismiss exemplary screen shot. It is noted on the 
bottom of the screen there are entry values for the particular times and/of costs for the 
particular tasks to develop a cost for this alternative. Above that are a series of questions 
that have drop down or selection boxes to allow the user to select particular answers for 
each question. Appropriate values for each particular question are incorporated into the 
drop down list and are assigned particular numerical values. The numerical values for 
each of the particular answers is then used in a weighted analysis to determine probability 
of success, which is then coupled with the cost to develop a probabilistic value, which is 
then compared with the cost of an answer and the cost of a motion for more definite 
statement. The questions and task entries for a more definite statement are shown on 
Figure 27. When entries have been made for all of the particular values, a complete 
recommendation can be made. In addition, as data is entered, the percentage completed 
and reliability numbers are updated so that not necessarily all data needs to be provided 
to reach a certain level of confidence in the particular recommendation. In the illustrated 
example the recommendation is to Answer rather than to move to dismiss or for more 
definite statement. The weighting and probability values are entered as previously 
described. For the particular responsive pleading analysis, the data values could be 
entered by a combination of attorneys and legal assistants. 

In certain embodiments the tool can include questions and lists relating to 
potential affirmative defenses, crossclaims and counterclaims. The data gathered would 
be used in the overall case assessment. 

Figures 29 to 31 illustrate exemplary early case assessment screen shots. The 
fields shown are not a predicted analysis or assessment as shown on the overview screen 
of Figure 4, but rather a series of fields to allow notes and comments by particular 
attorneys and/or users of the tool. In alternate embodiments, the actual commentary 
provided in the particular field can be syntaxed, analyzed and factored into the weighting 
and correlation analysis of the overall case assessment. 

In addition to all the data gathered in the various tasks and recommendations 
made during the task phase, it is also necessary to do analysis based on the actual claim 
and evidence related to the claim. In the preferred embodiment this is done under a tab 
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referred to as Proof Points shown starting at Figure 32. The particular proof points in the 
exemplary embodiment are an initial component to determine the particular class of the 
case, termination information, information on prior discrimination charges, comparator 
information, information on the particular decision maker, any particular legitimate non- 
discriminatory reasons, any discriminatory statements which were made and the stated 
reason for determination. As shown in Figure 32 the initial component is just a series of 
check boxes so that a particular set of weighting values can be used based on the actual 
claims in the case. Then proceeding to Figure 38, shown are more detailed questions 
relating to the claim and the fundamental basis for the claim. This again provides for the 
categorization to be used in a weighting analysis. 
[00040] Figures 39 to 48 are a series of questions to determine information related to the 

particular termination. For example, these include position (Figure 39), job duties 
(Figure 40), qualifications (Figure 41) and so on. The particular answers to these 
questions are used in the weighting analysis based on the actual particular claim made in 
the case. 

[00041] Figures 49 to 55 are a series of screen shots for data entry related to prior charges 

of discrimination by the plaintiff. These screens gather a series of data about the actual 
charge of discrimination which has been alleged. In general this is information that 
would have been filed with a particular state or federal agency as precursors to an actual 
lawsuit. This information is also used in the weighting analysis. 

[00042] Figures 56 to 62 are a series of screen shots of an exemplary embodiment to 

obtain comparator information. Generally a comparator is an equivalent party which can 
be used to compare any discrimination allegations and results. Particular screens gather 
information about the particular comparators relative to the actual plaintiff. Again the 
various data is collected and appropriately used in a weighting analysis that determines 
case assessments. 

[00043] Figures 63 to 74 are a series of screen shots gathering information about the 

decision to terminate and the decision maker in the termination. The user enters values or 
data into a particular block related to the particular questions. This data is both used in 
the analysis and to memorialize the actual information to help systemize the information 
gathering process. 
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[00044] 
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Similarly, Figures 75-77 show screen shots to gather information relating to a 
particular legitimate non-discriminatory reasons for termination. Again, the information 
is used in a weighting if appropriate and has a place to systematically gather and store the 
information. 

Figures 78 to 80 are screen shots of a series of questions that are asked to help 
determine if there are any discriminatory statements and to document those particular 
statements. 

Similarly, Figures 81-83 are a series of screen shots of exemplary questions used 
to help determine the strength of an argument of the plaintiff that any termination 
grounds were actually a pretext for discrimination. Again, the data is gathered, analyzed, 
and stored. 

Thus, this is a systematic way to gather all of the proof points necessary for the 
case, with the proof point data being used in the weighting analysis to help determine 
overall recommendation for the particular case. 

It is also necessary to determine potential damages in the case to help do a 
complete assessment. Exemplary screen shots of Figures 84 through 95 are used to 
gather information relevant to the potential damages. The data will be entered by legal 
assistants or attorneys as necessary and would be used in the overall weighting analysis. 

Figures 96 and 97 are administrative screens used to enter information about the 
particular parties, players, or personnel of interest in the particular lawsuit. This is used 
to readily maintain this information and collected for use in later stages of the lawsuit. 

Figure 98 illustrates an exemplary screen shot used to list any relevant documents 
in the lawsuit that have been databased and logged in through the tool. The actual 
document can be logged in this database or a pointer to the particular document can be 
utilized. This allows simple selecting and organizing of the documents related to the 
lawsuit. 

One of the important phases of a lawsuit is the discovery process. It is often long 
and complicated and used to gather much of the evidence and facts present for the 
particular case. It is common to have sample or form discovery materials available, 
particularly when the law firm is relatively experienced in a given area. However, in 
each particular case there are particular individualized discovery questions or relevant 
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information which must be gained. Further, it is often common that these particular 
individualized questions are only developed as the evidence is being reviewed by the 
attorney and/or paralegal. To remember this particular question which has been 
developed during this document review, the person jots it down on a piece of paper or a 
note which is stuck on their monitor. Then during the course of the lawsuit the notes are 
lost or they fall off the monitor and are swept away. Thus this highly transitory and 
relevant information is lost and discovery is somewhat hampered. Review of Figure 99 
and 100 illustrates that the tool includes a method of gathering and maintaining these 
particular transitory discovery questions. It is noted in the upper right-hand corner of the 
exemplary screen shots that there is a button indicated "Discovery Generator." Clicking 
on Discovery Generator brings up a drop down box shown in Figure 100. The class or 
category of discovery is indicated, an entry is made to whom the particular discovery is 
directed and then the ultimate question is entered. This question is then saved into a 
collection as shown on Figure 99. 
[00052] Also shown on Figure 99 are a series of buttons and drop downs to generate the 

particular discovery materials. For example, buttons are shown for interrogatories, 
requests for production, requests for admissions, client requests and attorney notes. For 
deposition questions, witness questions, and agency requests, because these would all be 
directed to particular parties, selection boxes are provided to determine which are the 
desired parties for the desired discovery. When the selection is made or the button is 
clicked, the particular materials are generated. The tool selects the particular discovery 
questions shown in Figure 99 and merges them with other form discovery materials 
relating to the particular type. When this is done, each related output is developed, 
generally with suitable word processing tools. Secretaries and assistants could fine-tune 
the particular documents as necessary for review by the attorney, who would provide 
additional fine-tuning. Thus the tool allows for positive, secure collection of the 
transitory discovery questions developed during document review and automates the 
inclusion of these relevant questions into standard materials commonly used. 
[00053] It is understood that the above illustration of a tool using an employment litigation 

example is just one specific implementation of a tool according to the invention. The tool 
could readily be used for most other forms of litigation, particularly repetitive types of 
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litigation such as personal injury, medical malpractice, class actions and the like. 
Additionally, the tool can be used in other similar circumstances where data needs to be 
gathered and analysis made by skilled individuals, such as audit letters and other audit 
processes for example. 

[00054] As can be seen, a tool according to the present invention allows lesser skilled 

individuals to be used to do data collection and analysis while retaining the experience of 
more skilled individuals. The more skilled individuals can readily review the data and 
analysis for further oversight. This allows case assessments to be done much more cost 
effectively. 

While the invention has been disclosed with respect to a limited number of 
embodiments, numerous modifications and variations will be appreciated by those skilled 
in the art. It is intended, therefore, that the following claims cover all such modifications 
and variations that may fall within the true sprit and scope of the invention. 
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